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Beforethe
Federal Communications Commission
Washington, D.C. 20554

In the Matter of

M.C. ALLEN PRODUCTIONS File No. EB-00-IH-0392
NAL/Acd. No. 200132080055
Licenseeof Station KMCA(AM)
Shasta* California

Facility ID # 64414
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FORFEITURE ORDER
Adopted: November 28, 2001 Released: November 30, 2001
By the Chief, Enforcement Bureau:

1. InthisForfeiture Order ("Order"), wefindthat M.C. Allen Productions (“ Allen”) has violated
Sedion 301 ¢ the Communicaions Act of 1934,as amended (the “Act”), 47U.S.C. § 301,and sedions
73.112%¢), 73.161%nd 73.1620 bthe Commisson'srules, 47C.F.R. § 73.112%), 73.1615%nd 73.1620,
in conredionwith its operation d Station KMCA(AM) (“KMCA”). Based on ou review of the facts and
circumstances and after considering Allen’ sresporse to ou Notice of Apparent Liahility for Forfeiture, 16
FCC Rcd 9505(Enforcement Bureau 2003 (“NAL"), we concludethat Allenisliable for aforfeiturein the
amourt of ten thousand ddl ars ($10,000.

BACKGROUND

2. InApplication d Sate of Oregon 15FCC Rcd 15456, 15458 n. 12000 (“Sate of Oregort’)
(subsequent history omitted),2 the Commisdgon referred to the Enforcement Bureau the question whether
KMCA’smain studio locaion complied with sedion 73.112%8) of the Commisson'srules, 47C.F.R. 8
73.112%a). After investigating the matter, we determined that KM CA had maintained its main studio at

1 On July 13, 2001, the Commisson's staff granted BL-20010612HZ, thereby changing KMCA’s community of
license from Burney to Shasta, California.

2 |nthat decision, the Commission reaffirmed the dismissal of an application whose proposed contour overlapped
KMCA'’slicensed contour in violation of sedion 73.37(a) of the Commission’srules, 47 C.F.R. § 7337(a). The
Commission determined that dismissal was appropriate because the gplicant neither had proteded KMCA' s licensed
facilitiesin Burney nor requested awaiver of 47 C.F.R.8 7337(a). The gplicant had contended, inter alia, that there
was no need to proted KMCA'’ s licensed facilities because Allen had already relocated KMCA and its main studio out
of Burney. The Commission observed that, notwithstanding Allen’s all eged move, protedion of the licensed fadlities
of KMCA was still appropriate in the event Allen found it impaossible to construct in acordancewith its permit, which
allowed KMCA to construct anew AM station in Shasta, California. The Commission also noted that the goplicant’s
allegationsregarding KMCA'’s main studio did not justify awaiver of 47 C.F.R. § 7337(a).
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locations authorized by the Commisson's rules® However, as explained in the NAL, it also appeared that
Allen violated various gatutory and rule provisionsinits operation d KMCA.

3. At the outset, we observed in the NAL that Allen then held alicenseto oprate KMCA asa
nondredional AM stationin the aommunity of Burney on 1450kHz. However, prior to its most recent
renewal onJuly 14, 1999 Allen had relocated KMCA to Shasta, a @mmunity some 55 milesto the
southwest, adjacent to the larger community of Redding, California® Allen’s only apparent authority for
this move were permits that authorized Allen to construct anew nondrectional AM stationin Shasta.®

4. Following renewal, Allen resumed broadcasting in Shasta, purportedly pursuant to gogram test
authority.® However, Allen dd nd fil e the required license gplication urtil November 5, 1999
Moreover, in that appli cation, Allen reported that it had na fully met all the terms, condtions and
obligations =t forth in the permit.2 Among other things, the li cense gpli cationrefleded that the overall
height of the antenna diff ered from that authorized by the permit and that the tower was toploaded instead of
being a standard nontoploaded tower. Shortly after fili ng the referenced license gopli cation, Allen oltained
onDecanber 15, 1999 spedd temporary authorization (“STA™) to operate from a site diff erent than the
orereferenced initslicense gplication” Allen began broadcasting from this new site on December 20,

® Wefound that Allen always maintained KMCA’s main studio within the principal community contour of Station
KRRX(FM), Burney, and thus remained in compliancewith 47 C.F.R. § 731125a)(2).

* Seeletter from Mark C. Allen to Magalie Salas, Seaetary, Federal Communications Commission, dated April 17,
1998 Inthat letter, Allen acknowledged that KM CA “went onthe ar for service” in Shastaon January 1, 1998and
had become an “established Businessin the ommunity.” [sic] Seealso lettersfrom Mark C. Allento CharlesW.

Kelley, Chief, Investigations and Hearings Division, Enforcement Bureau, dated March 12, 2001and April 9, 2001

> SeeFile Nos. BP-19970902\A, granted June 12, 1998 and BMP-1998090RA, granted January 19, 1999 Seealso
letters from Allen’s president, Mark C. Allen, to CharlesW. Kelley, Chief, Investigations and Heaings Division,
Enforcement Bureau, dated March 12, 2001and April 9, 2001, letter from Mark C. Allen to Magalie Salas, Seaetary,
Federal Communicaions Commission, dated April 17, 1998

® Seeletter from Mark C. Allen to Charles W. Kelley, Chief, Investigations and Heaings Division, Enforcement
Bureau, dated April 9, 2001 Initialy, it appeaed that Allen had resumed broadcast operationsin Shastaas ealy as
July 14, 1999 However, asclarified by itsresporse to the NAL, Allen resumed daytime broadcasting in September
1999 Inany event, asexplained infra at 1 8, such broadcasts occurred before Allen had authority to broadcast in
Shasta.

" SeeFile No. BL-19991108\AZ, dismissed August 30, 200Q

8 Seeid., Sedion I, Question 4.

° SeeFile No. BSTA-19991112BW, granted December 15, 1999
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1999. Althouwgh its STA expired onMay 30, 2000Allen dd na obtain additional STA. Nonetheless Allen
cortinued to broadcast asif it had such authority."® Moreover, on a about February 20, 2001 Allen
commenced broadcasting (1460kHz), purportedly in acerdancewith its modified permit (seeFile No.
BMP-2000032AAT, granted August 30, 2000."* However, athough the li cense goplication reflected that
the stationwas an AM diredional, there was noindicationthat Allen had complied with 47C.F.R. §
73.162@a)(4). That provisionreguires permittees of an AM station with adiredional antenna system to
submit a proaof of performance and authorizes program tests only after issuance of staff approval. Finaly,
onceAllen had abandored Burney, it aso ceased maintaining a telephore number in Burney or atoll-free
number. Inview of the dove, the NAL cited Allen for apparent violations of 47 U.S.C. § 301(Licensefor
radio communicaion a transmisson d energy) and 47C.F.R. 88 73.16% (Operation duing modificaion
of fadlities), 73.162Q(Program tests) and 73.112%¢) (Station main studio location).

5. Initsresporsetothe NAL, Allen raises ®veral arguments.® First, Allen suggests that the
Bureau excealded its authority by inquiring into matters that were not specificdly referred by the
Commissonin Sate of Oregon Semnd,Allen dojeds* strenuowgy” to the NAL's conclusion that
KMCA'’s operations were unauthorized, andit challenges our conclusion that the violations appeaed
intentional. Allen suggeststhat the nstruction permits granted by the staff authorized its change of
transmitter site and community of license and that it broadcast on KMCA only during periods of program
test authority and STA. Third, Allen claims that the NAL propased a$7,000forfeiture for the failure to
maintain alocd telephore number even though the NAL charaderized the violation as minor, and
notwithstanding Commisson precedent that assessed more modest forfeitures for the same violations.™
Allen suggests that impasition d the base anourt for amain studio violation ung the drcumstances of its
caeisarbitrary and grosdy excessve, in light of its“undemished” record. Finally, Allen reportsthat, upon
recept of the NAL, it ceased broadcast operations on KMCA before recaving STA to resume broadcasting

10 seeletter from Mark C. Allen to Charles W. Kelley, Chief, Investigations and Heaings Division, Enforcement
Bureau, dated April 9, 2001 We notethat Allen filed on June 5, 200Q arequest for further STA. However, the staff
ultimately denied that request on May 18, 2001, subsequent to the issuance of the NAL.

™ The NAL at 1 3 erroneously states February 200Q the mntext makes clea that we meant February 2001

12 SeeBL-2001022ABW (dismissd May 18, 2007). Seealso letter from Mark C. Allen to CharlesW. Kelley, Chief,
Investigations and Heaings Division, Enforcement Bureau, dated April 9, 2001

13 Allen’s counsel also makes sveral fadual assertions asto Allen’sintent or beliefs, none of which are supparted
by an affidavit from a person with personal knowledge of the fads alleged or by any other reliable evidence Hence,
they will not be cnsidered.

14 Allen cites, for example, Rasa Comnunications Corp., Noticeof Apparent Liability, 11 FCC Red 1324313246
(Mass MediaBureau 1996. In that case, the Mass Media Bureau proposed a forfeiture of $2,000for brief failuresto
maintain alocal telephone number and the public file.
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at itsnow licensed site™® Allen concludes that we shoud cancel the forfeiture, or, dternatively, that we
shoud impase only anominal amourt.

DISCUSSION

6. Sedion 301 dthe Act, 47U.S.C. § 301, pohibitsradio operation “except under andin
acordancewith this Act and with alicense in that behaf granted under the provisions of thisAct.” Sedion
73.1615 6the Commisgon'srules, 47C.F.R. 8§ 73.1615alows AM licenseesthat had a permit to modify
their fadlitiesto dscontinue operation a operate with temporary or reduced fadlitiesfor aperiod d no
more than 30 diys. To extenditsauthority beyond 30 @ys, the licenseemust submit an informal request
prior to the 30" day. Moreover, when the licenseeholds a permit that authorizes both a changein
frequencies and drectional facilities, the licenseemust request and dotain authority from the Commisgon
prior to using any new install ation authorized by the permit. Sedion 73.16208)(1) of the Commisson's
rules, 47C.F.R. 8 73.162(8)(1), authorizes the permitteeof anon-diredional AM station to commence
program tests. However, program test authority is condtioned, inter alia, uponcompletion d construction
in acordancewith the terms of the permit. Moreover, sedion 73.16208)(4) of the Commisson'srules, 47
C.F.R. 8 73.162(1)(4), authorizes the permitteeof adirectional AM station to commence program tests, but
only after certain additiond provisos are met. Spedficaly, in additionto completion o constructionin
acordancewith the terms of the permit, the permitteemust submit its license gopli cation with arequest for
program test authority at least ten days “prior to the date onwhich it desiresto commence program test
operations.” Further, the goplicant must submit a prodf of performance @ntaining exhibits required by
sedion 73.186 bthe Commisson'srules’® Fi nally, a permitteemay not commence program tests prior to
issuance of staff approval. With resped to the main studio, sedion 73.112%¢) of the Commisson'srules,
47C.F.R. 8 73.112%), requires broadcast licenseesto maintain alocd telephore number in their
community of license or atoll-freenumber.

7. Initidly, werged Allen’s argument that we had noauthority to investigate and adt upon
mattersin additionto the one referred by the Commisgon. Sedions0.111and 0.311 6the Commisgon's
rules, 47C.F.R. 88 0.111and 0.311give the Enforcement Bureau primary resporsibility for enforcing the
Commisgon'srules relative to broadcast operations. Our investigation into whether Allen operated KMCA
in ac@rdancewith thase rules involves nothing more than adion within the scope of that authority. Further,
nothing in the Commisson's Order limited the scope of the Enforcement Bureau' s authority to investigate
and assssaforfeiture against Allen for violations.

8. After carefully considering al the facts and circumstances surrourding Allen’ s operation o
KMCA, we remain convinced that Allen broadcast over KMCA withou authority over an extended period.

15 SeeBSTA-2001052AAP, granted May 25, 2001

18 47CFR. § 73186
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As admitted repeatedly by Allen,"” it ceased broadcasting from its li censed fadlities in Burney well before
its most recant license renewal. Subsequent to renewal (July 14, 1999, Allen resumed broadcast operations
on KMCA fromits construction permit site. Allen dd so without complying with 47C.F.R. 8 73.1615n
that it failed to submit the gopropriate request. Moreover, Allen failed to dotain program test authority.
Contrary to 47C.F.R. § 73.162(8)(1), Allen commenced broadcasting on KM CA in September 1999,
nealy two months before it filed the necessary license gpli cation, nd the ten days allowed by therule. See
note 6, supra. Eventhen, Allen’slicense gplicaionrevedsthat Allen dd nd complete mnstructionin
acordancewith its permit. Thus, prior to December 15, 1999 Allen never had authority to begin broadcast
operationsin Shasta. Allen’s permits authorized construction d fadlities there, na commencement of
broadcast operations, and Allen never fulfilled the conditions necessary to authorize program tests.
Likewise, subsequent to the expiration d STA, which it held between December 15, 1999and May 30,
2000,Allen again continued to broadcast from its STA site even though it did na have aithority to doso.
ItsJune 5, 2000equest for STA remained merely arequest, nahing more. In similar situations, we have
observed that the mere fili ng of an application daes not constitute aithority to operate.*® Moreover, the
filing of Allen’s penuitimate license gplicaionin February 2001,foll owing partial completion d
construction, conferred noright to resume broadcasting. The record revedsthat Allen had na completed
construction d its nighttime diredional array, dd nd submit aproof of performance and dd nd request or
wait for staff approval before commencing broadcast operations. Thus, Allen had na fulfilled the
regquirements of 47 C.F.R. 73.162@a)(4) andtherefore did na have program test authority. In short,
beginning in September 1999and concluding with its cessation o broadcast operations following issuance
of the NAL, Allen’s operation d KMCA was nat in acordancewith its license or in acordancewith any
other grant of authority, except for the six-month period covered by the STA. Rather, Allen operated from
an ureuthorized locaion and, beginning in February 2001, oerated onan urauthorized frequency. Finally,
Allen dd na maintain alocal telephore number or atoll-freenumber in Burney, contrary to 47C.F.R. §
73.112%e), sinceitslast renewd of license.

9. Sedion 50%b)(1) of the Act, 47U.S.C. § 503b)(1),® provides that any personwhowillfully or
repeaedly fail sto comply with the terms and condti ons of hislicense, the Communicaions Act or the
Commisson'srules sl beliablefor aforfeiture penalty. Inthis context, the term “will ful” means that the
violator knew it was taking the adionin question, irrespective of any intent to violate the Commisson's
rules, 2% while “repededly” means more than orce?! After consideri ng thereaord, including Allen’s

1 Seeletterslisted supra note 4.

18 seeKNFL, Inc., Forfeiture Order, 15 FCC Red 10286(Enforcement Bureau), recon. denied, 15 FCC Red 25527
(2000; WRHC Broadcagting Corp., Notice of Apparent Liability, 15 FCC Red 5551 555354 (Enforcement Bureau
2000; Souheast Telephore, Inc., Notice of Apparent Liability, 15 FCC Red 4222(Enforcement Bureau 2000).

19 Seealso section 1.80(8)(1) and (2) of the Commission’srules, 47 C.F.R. § 180(a)(1) and (2).

%0 geeSouhern California Broadcasting Co., 6 FCC Red 4387(1997).
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resporse to the NAL, we anclude that Allen, for most of the time foll owing renewal of license to the
present, operated KMCA without authority.”* Allen commenced broadcasting withou complying either
with the requirements for operation duing modificaion d fadlities or for obtaining program test authority.
Uponexpiration d STA, Allen continued to broadcast even though the staff did na act favorably onits
request to renew STA. Upon gartia completion d construction d its new fadlities, Allen commenced
broadcast operations, again without qualifying for program test authority. In thisregard, contrary to 47
C.F.R. 8§ 73.162(1)(4), Allen dd nd request or recave eplicit staff approval. We thus conclude that
Allen’ sviolations with respect to ureuthorized operations were both will ful and repeated. Finaly, we dso
conclude that Allen’ sfailure to maintain an appropriate telephore number in Burney was baoth will ful and
repeded.

10. In assesdng aforfeiture, we take into account the statutory factors st forth in Section
503b)(2)(D) of the Act, 47U.S.C. § 53B(b)(2)(D). They include the nature, circumstances, extent and
gravity of the violation, and, with respect to the violator, the degree of culpability, any history of prior
off enses, ability to pay, and such other matters asjustice may require. The Commisson’sforfeiture
guidelines currently establish base anourts of $4,000for operation at an ureuthorized location, $4000
for operation onan wnauthorized frequency, and $7000for aviolation of the main studio rule.®® Thus,
thetotal base anourt is$15,00. Asfor adjustments, after considering the entire record, we now believe
that insufficient evidence exists to justify a cnclusion that Allen’ s violations were intentional. Thereis
simply nothing before us that shows that Allen knew that it was violating the rules but continued to doso
despite that knowledge. Thus, we do nd include any upward adjustment for either the unauthorized
location a unauthorized frequency violations. Further, in mitigation, we find that Allen’s main studio
violation was relatively minor in nature. > Consequently, we do not assssthe base anount for amain
studio violation kut include in the total forfeiture only aminor portion of the recommended base anount
for amain studio rule violation, or $2000. We therefore reject Allen’s charge that the anourt assessed
for the main studio rule violation is arbitrary or grosdy excessve. Further, weregect Allen’s contention
that its record is unblemished, thereby warranting a reduction or cancell ation of the forfeiture. As noted,
Allen relocated KMCA from Burney to Shasta without authority prior toitslast renewal. See 3, supra.
Even though an intervening renewal prevents impasition of aforfeiture for al violations related to
KMCA'’s unauthorized relocation,” we may still consider the factsin determining, among other things,

21 SeeHale Broadcasting Corp., 79 FCC 2d 169 171(1980).

22 We exped licenseesto know and comply with the Commission’s rules, and we will not excuse violations absent
clea mitigating circumstances. SeeKEOT, Inc., Forfeiture Order, 16 FCC Red 683(Enforcement Bureau 2007).

%3 SeeThe Comnission's Forfeiture Policy Statement and Amendment of Sediion 180 d the Rules to Incorporate the
Forfeiture Guidedlines, 12 FCC Red 17087(1997), recon. denied, 15 FCC Red 303(1999 (“Forfeiture Guidelines’).

24 seeRasa Communications Corp., supra note 14,

% See47U.S.C. 503b)(6).
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whether the licensee has a history of overall compliance®® Finally, although Allen ceased broadcast
operations uponreceipt of the NAL, the Commisson has long held that remedial adionto correct a
violation, while cmmendable, will generally not nullify aforfeiture penalty. SeeSation KGVL, Inc., 42
FCC 2d 258, 2591973). On balance we find that a $10,000forfeiture should be impased.

ORDERING CLAUSES

11. Acoordingly, IT ISORDERED THAT, pusuant to Sedion 503b) of the Act,?’ and sedions
0.111, 0.31%5nd 1.80 & the Commisson's ruleﬁ28 M.C. Allen Productions FORFEIT to the United States
the sum of ten thousand ddll ars ($10,000 for: violating 47 U.S.C. § 301and 47 C.F.R. 8§ 731615and
73.1620yregarding a licensee' s operation curing modification o facilities and a permittee’s
commencement of program tests; and for violating 47 C.F.R. § 73.115(¢e) by failing to maintain alocal
or toll-free number for the community of Burney.

12. 1T IS RURTHER ORDERED THAT, payment of the forfeiture shall be made in the manner
provided for in 47 C.F.R. 8 1.8, within thirty (30) days Order. If theforfeitureis not paid within the
period specified, the cae may be referred to the Department of Justicefor collection pursuant to Section
504 d the Act, 47 U.S.C. § 504. Payment of the forfeiture may be made by mailing a dhed or similar
instrument, payable to the order of the Federal Communications Commisdgon, to the Forfeiture Colledion
Sedion, Finance Branch, Federal Communications Commisson, P.O. Box 73482,Chicago, Illi nois
606737482. The payment should note the NAL/Acct. No. referenced above. Requests for payment of the
full amourt of this Forfeiture Order under an instal ment plan shoud be sent to: Chief, Revenue and
Recavables Operations Group, 445 1th Stred, SW., Washington, D.C. 20554%°

13. The Commissonwill not consider reducing or canceling aforfeiture in response to a daim of
inability to pay unlessthe respondent submits: (1) federal tax returns for the most recent three-yea
period; (2) financial statements prepared aacording to generally accested accourting practices (* GAAP”);
or (3) some other reliable and dojective documentation that accurately reflects the respondent’ s current
financial status. Any claim of inability to pay must specificaly identify the basis for the daim by
referenceto the financial documentation submitted.

% seeEnserch Corporation, 15 FCC Red 13551 13554(2000). Seealso Forfeiture Guidelines, 12 FCC Red at
1710304

27 47U.S.C. § 503b).
% 47C.F.R 880111 0.311 1.80.

2 %e47CF.R §11914
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14. 1T IS RURTHER ORDERED THAT a @py of this FORFEITURE ORDER shall be sent by
Certified Mail Return Receipt Requested to: M.C. Allen Productions, 4531 ShannonPlace, Redding,
California 960QL; with a copy to: Christopher D. Imlay, Esqg., Boath, Freret, Imlay & Tepper, P.C., 5101
Wisconsin Avenue, N.W., Suite 307, Washington, D.C. 20006.

FEDERAL COMM UNICATIONS COMMISSION

David H. Solomon
Chief, Enforcement Bureau



